MiMedx vendors soliciting up-coding of
Medicare incentives.
MiMedx emails to former employees in clear violation of federal law: settlements
contingent on retracting statements to regulatory bodies
Viceroy has obtained from a physician an email sent from MiMedx employees to physicians to fraudulently exploit
the reimbursement system to financially benefit both the physician and MiMedx. This is done through manipulation
of Q-codes which denote the form of treatment in which a product was used. The aim is for all treatments using
MiMedx products to be coded as “wound care” in order to fraudulently maximize reimbursement. This type of
Medicare fraud is referred to as ‘up-coding’.
In addition to this Viceroy present recent court filings and emails showing that MiMedx engaged in illegal settlement
terms in its legal actions against former employees. MiMedx has sent legal material to former employees requesting
that they do not contact regulatory authorities and has stipulated in its settlement agreements that former
employees retract their statements to any regulatory body. This is a violation of the United States Code of Federal
Regulations.
As a reminder of MiMedx selective statements to its investors, it’s by no coincidence that MiMedx are now blatantly
cloaking their conduct in public courts relating to former employee proceedings on confidentiality grounds.
Viceroy continue to be contacted by physicians, former employees, former and current VA employees all speaking
on a similar theme when explaining MiMedx conduct. We thank these brave individuals for fighting back against the
unnecessary, aggressive, and retaliatory actions of MiMedx.
Viceroy were informed by various physicians that they had reported their concerns to the Office of Inspector General
U.S. Department of Health & Human Services1.
We are also led to believe that MiMedx’s statement of assisting the Department of Veterans Affairs with its on-going
investigation is incomplete, if not deceptive, via omission. Viceroy believe investors should have been told of these
investigations and what information was requested by VA investigators.
The more MiMedx management continue to lie to its investors through press releases and responses to short seller
articles, the more disillusioned and harassed former employees send Viceroy evidence countering their claims.
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https://forms.oig.hhs.gov/hotlineoperations/report-fraud-form.aspx
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Important Disclaimer – Please read before continuing
This report has been prepared for educational purposes only and expresses our opinions. This report and any statements made
in connection with it are the authors’ opinions, which have been based upon publicly available facts, field research, information,
and analysis through our due diligence process, and are not statements of fact. All expressions of opinion are subject to change
without notice, and we do not undertake to update or supplement any reports or any of the information, analysis and opinion
contained in them. We believe that the publication of our opinions about public companies that we research is in the public
interest. We are entitled to our opinions and to the right to express such opinions in a public forum. You can access any
information or evidence cited in this report or that we relied on to write this report from information in the public domain.
To the best of our ability and belief, all information contained herein is accurate and reliable, and has been obtained from public
sources we believe to be accurate and reliable, and who are not insiders or connected persons of the stock covered herein or
who may otherwise owe any fiduciary duty or duty of confidentiality to the issuer. We have a good-faith belief in everything we
write; however, all such information is presented "as is," without warranty of any kind – whether express or implied.
In no event will we be liable for any direct or indirect trading losses caused by any information available on this report. Think
critically about our opinions and do your own research and analysis before making any investment decisions. We are not
registered as an investment advisor in any jurisdiction. By downloading, reading or otherwise using this report, you agree to do
your own research and due diligence before making any investment decision with respect to securities discussed herein, and by
doing so, you represent to us that you have sufficient investment sophistication to critically assess the information, analysis and
opinions in this report. You should seek the advice of a security professional regarding your stock transactions.
This document or any information herein should not be interpreted as an offer, a solicitation of an offer, invitation, marketing of
services or products, advertisement, inducement, or representation of any kind, nor as investment advice or a recommendation
to buy or sell any investment products or to make any type of investment, or as an opinion on the merits or otherwise of any
particular investment or investment strategy.
Any examples or interpretations of investments and investment strategies or trade ideas are intended for illustrative and
educational purposes only and are not indicative of the historical or future performance or the chances of success of any particular
investment and/or strategy.
As of the publication date of this report, you should assume that the authors have a direct or indirect interest/position in all
stocks (and/or options, swaps, and other derivative securities related to the stock) and bonds covered herein, and therefore stand
to realize monetary gains in the event that the price of either declines.
The authors may continue transacting directly and/or indirectly in the securities of issuers covered on this report for an
indefinite period and may be long, short, or neutral at any time hereafter regardless of their initial recommendation.
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Medicare Fraud
Viceroy has received documentation and communications from many physicians, former employees and MiMedx
agents – some of which we will be publishing separately – outlining that MiMedx could no longer do business with
them. As a “work-around”, the physicians/agent LLC’s would do business with SLR.
Some physicians may have thought nothing of this - others have contacted Viceroy indicating that concerns and
formal statements have been issued with the FDA and the HHS. This is because SLR employees have allegedly been
knowingly providing physicians with Explanation of Benefits (EOB) advice for up-coding procedures (i.e. coding
for more expensive procedures).
What we learnt from the physicians and agents who were “referred and redirected” to SLR is:
▪

Chris Cashman Executive VP and Chief Commercial Officer contacted the physicians and agents, shortly after a
“mass firing” of MiMedx employees. The physicians were told by MiMedx employees – including Chris Cashman
– that their MiMedx agreement was to be cancelled and the physicians could no longer be sold AmnioFix and
EpiFix.

▪

Shortly after the contracts were terminated, the physicians/agents were contacted by Frank Braly (Regional
Sales Director - Orthopedics/Spine and Pain Division) and Alex Alpha (MiMedx employee, title unknown), who
introduced the physicians and agents to Jerry Morrison (formerly of MiMedx) of SLR Medical Consulting, which
describes itself as a “medical consulting and distribution company” 2/ The physicians stated that “MiMedx had
fired its own agents who were selling EpiFix and AmnioFix because MiMedx had oversold the products to SLR,
to meet sales predictions made by MiMedx.

▪

Braly and Morrison advised physicians/agents that they could continue to sell MiMedx products as a sub-agent
of SLR with commissions paid by SLR.

▪

Of concern to regulators and investors: Alex Alpha (MiMedx Employee) assisted the physicians/agents selling
SLR Medical’s MiMedx catalogue.

▪

Alex Alpha emailed agents and physicians a Blue Cross/Blue Shield EOB (Explanation of Benefits) example
claim to demonstrate how to code for EpiFix injections and get reimbursed from insurance and/or Medicare.

▪

AmnioFix and EpiFix are essentially the same product: the difference between AmnioFix and EpiFix (according
to MiMedx itself3) is the presence of an “epithelial layer of cells” in EpiFix and its absence in AmnioFix. Physicians,
agents and former employees with the necessary skillset within the biologics industry confirmed there is no
clinical difference between the two products. Conveniently for MiMedx: EpiFix has the epithelial layer of cells
so that prescribers can classify the product as a “skin graft substitute “(for wound care) which Medicare will
reimburse.

As a reminder, doctors may choose any treatment they deem necessary, but it is illegal for doctors to code for
procedures they did not perform.

AmnioFix and EpiFix agents informed physicians how to incorrectly represent the
product/treatment to over-claim federal entitlements.

2
3

http://www.slrmedicalconsulting.com/about/about-slr-consulting
MiMedx former employees and personnel at trade shows
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Physicians were advised to code that they had used the products during wound treatment for a larger Medicare
benefit. In fact, they were prescribing the products for pain management, sports treatment, osteoarthritis, and other
pain related conditions.

Doctors regularly miscoded the purposes for which they used the two drugs, which has likely
resulted in significant Medicare reimbursements for non-reimbursable procedures. We have
notified and provided substantial evidence of this to the HHS (as have physicians).

For the avoidance of doubt, the stated EOB for Blue Cross/Blue Shield “example” claim is included on the following
page, provided to Viceroy by agents/physicians who received it from Frank Braly and Alex Alpha.
The EOB reflects the prescription of EpiFix to a patient (personal information redacted) for a procedure that is nonwound care related (likely to be osteoarthritis illness), using a reimbursement code of Q4145, which is for wound
care treatment.

Figure 1 HCPCS Code References4

This miscoding is illegal. See the following page:

4

https://www.unitedhealthcareonline.com/ccmcontent/ProviderII/UHC/enUS/Main%20Menu/Tools%20&%20Resources/Policies%20and%20Protocols/Medicare%20Advantage%20Policy%20Guidelines/
Skin_Substitute_Application.pdf
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EOB Up-Coding Example – sent to physicians / agents by Frank Braly and Alex Alpha
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MiMedx illegally silencing former employees
In February 2017, MiMedx received a subpoena from the SEC due in part to the testimony of a former employee
Mike Fox (represented by Halunen Law) regarding MiMedx’s alleged violations of securities law:

Figure 2 Extract from Mike Fox’s amended complaint5

Since then, MiMedx have actively asked former employees to retract statements made to governmental authorities
(including the SEC) within settlement agreements. Viceroy believes MiMedx would attempt to pressure former
employees with lengthy and costly legal action to get them to sign these settlement papers:

Figure 3 Extract of MiMedx’s request to former employees6

The United States Code of Federal Regulations expressly forbid such actions.

Figure 4 Extract of Code of Federal Regulations7

5

Case: 1:16-cv-11715 Document #: 112 Filed: 11/03/17 Page 7 of 165 PageID #:2073
Case: 1:16-cv-11715 Document #: 112 Filed: 11/03/17 Page 115 of 165 PageID #:2181
7 https://www.gpo.gov/fdsys/pkg/CFR-2013-title17-vol3/xml/CFR-2013-title17-vol3-sec240-21F-17.xml
6
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In addition to attempting to stop former employees contacting regulators, MiMedx has also attempted to coerce
former employees and their attorneys to retract evidence regarding MiMedx’s conduct. MiMedx should also be
aware we have attached their correspondence to our most recent submissions to the regulators, including agencies
they have a requirement to certify against such activities.

Figure 5 Extract of Letter from French Wargo to Halunen Legal8

We are sure MiMedx’s General Counsel, Lexi Haden is aware of the requirements of the Georgie State bar, but to
make sure, we have also submitted the evidence attached to this document to them. MiMedx do not need to thank
us, as we have reported the matter and outlined the conduct of Ms Haden.
To highlight MiMedx’s attempts to retract the evidence and statements of their negotiations to cover up their
misconduct’, we attach the full documents within the annexures. Investors should note the lengths MiMedx will go
to shield their misconduct from investors and the public.9
Annexure 2 - The response from Mike Fox’s Attorney maintains MiMedx are caught red handed in their attempt to
backtrack from regulations that clearly prohibit such attempts to interfere in regulatory reports of misconduct.
Annexure 3 – Shows in full MiMedx request to former-employees to retract statements made to the regulators.
Whether as part of settlement or not, this is expressly prohibited under Federal Regulations10
MiMedx will of course not want the investors they seek to hide their misconduct from reading the evidence of their
wrong-doing.

8

Case: 1:16-cv-11715 Document #: 120-1 Filed: 11/14/17 Page 67 of 72 PageID #:2401
Source: Mike Fox Attorney Statements.
10 https://www.gpo.gov/fdsys/pkg/CFR-2013-title17-vol3/xml/CFR-2013-title17-vol3-sec240-21F-17.xml
9
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Timeline of events so far – investors would be wise to note.
The following is a timeline of events around the MiMedx channel-stuffing allegations.:
November 2016 – Allegations of channel stuffing surface11.
December 2016 – MiMedx retaliates against whistleblower employees that raised concerns in November
2016.
3. December & January 2017 - Current and former employees file evidence with the SEC.
4. December 27, 2017 –MiMedx announces preliminary investigation findings which was conducted within 12
days, over the Christmas period. According to the company, no fault was found. The investigation was later
proven to be conducted by non-independent parties12.
5. February 2017 - Receipt by MiMedx of SEC subpoena13.
6. March 17, 2017 - Employment of Luis Aguilar14 former SEC Attorney 2017 – MiMedx still fail to disclose an
8-K in relation to the SEC subpoena. MiMedx do however feel its material to employ a former SEC
attorney, after the receipt of a subpoena15.
7. April 18, 2017 – MiMedx conceal the alleged public report of the internal investigation into wrong-doing,
marking it confidential in SEC filings16.
8. September 21, 2017 – MiMedx mislead investors about the publicly available findings of their report & the
lack of independent connections on the investigation 17.
9. September 21, 2017 – MiMedx finally own up to the existence of an SEC subpoena some 7 months after its
receipt. MiMedx own terminology suggests the subpoena is now material 18.
10. September 26, 2017 – MiMedx settle litigation with former employee Harold “Hal” Purdy19. These have
already been filed with the SEC.
11. VA & SEC investigation are on-going since at least December 2016 based on Viceroy’s own filings to the
VA OIG & GSA OIG and court reports. We will be releasing MiMedx own emails from the VA relating to
concerns about channel-stuffing.
1.
2.

MiMedx do not consider filing an 8-K in relation to the SEC subpoena material enough,
however, they do feel it is material to employ a former SEC attorney.

Attached below are a series of emails and communications between Mike Fox and MiMedx’s legal representation,
Halunen Law and Wargo French respectively. The emails show MiMedx extremely aggressive attempts to keep
settlement agreements away from prying eyes. While MiMedx management continues to claim that the company is
a paragon of corporate virtue, every effort is made to keep former employees from speaking to regulatory
authorities and to force a retraction of statements if they do.

11

Case 1:17-cv-00577-LMM Document 1 Filed 02/15/17
http://phx.corporate-ir.net/phoenix.zhtml?c=213465&p=irol-newsArticle&ID=2232886
13 Mike Fox Amended Claim - Case: 1:16-cv-11715 Document #: 112 Filed: 11/03/17 Page 8 of 165 PageID #:2074
14 https://www.sec.gov/Archives/edgar/data/1376339/000137633917000051/a8-kfordirectorappointment.htm
15 http://phx.corporate-ir.net/phoenix.zhtml?c=213465&p=irol-newsArticle&ID=2302107
16 https://www.sec.gov/Archives/edgar/data/1376339/000137633917000066/filename1.htm
17 September 21 2017 Transcript of MiMedx Investor Call – Comments made by MiMedx Board.
18 http://phx.corporate-ir.net/phoenix.zhtml?c=213465&p=irol-newsArticle&ID=2302107
19 http://phx.corporate-ir.net/phoenix.zhtml?c=213465&p=irol-newsArticle&ID=2302818
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Annexure
Annexure 1: Email from MiMedx to Halunen Law

Figure 6 Email from Wargo French to Halunen Law regarding use of past settlement agreements
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Annexure 2: Email from Halunen Law to MiMedx
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Figure 7 Email response from Halunen Law to Wargo French regarding use of past settlement agreements
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Annexure 3: Email from Wargo French to Halunen Law regarding press statement

next page

Figure 8 Email from MiMedx External Attorney to Former Employee Legal Counsel20
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Annexure 4: Administrative Law Judges Decision showing Mike Fox’s innocence
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Figure 9 Administrative Law Judges Decision showing Mike Fox’s innocence21
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